
United States Patent and Trademark Office 



UNITED STATES DEPARTMENT OF COMME 
United States Patent and Trademark Office 
Address: COMMISSIONER FOR PATENTS 
P.O. Box 1450 

Alexandria, Virginia 22313-1450 
www.uspto.gov 



ICE 



APPLICATION NO. 



FILING DATE 



FIRST NAMED INVENTOR 



ATTORNEY DOCKET NO. 



CONFIRMATION NO. 



09/837,719 



04/18/2001 



23879 7590 03/21/2005 

BRIAN M BERLINER, ESQ 
O'MELVENY & MYERS, LLP 
400 SOUTH HOPE STREET 
LOS ANGELES, CA 90071-2899 



Gary Stephen Shuster 



409475-29 



9122 



EXAMINER 



FISCHER, ANDREW J 



ART UNIT 



PAPER NUMBER 



3627 

DATE MAILED: 03/21/2005 



Please find below and/or attached an Office conamunication concerning this application or proceeding. 



PTO-90C (Rev. 10/03) 





Application No. 

09/837,719 


Applicant(s) 

SHUSTER, GARY STEPHEN 


Examiner 

Andrew J. Fischer 


Art Unit 

3627 





~ The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

• If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )K Responsive to connmunication(s) filed on 27 January 2005 . 
2a)\3 This action is FINAL. 2b)S This action is non-final. 

3) 0 Since this application is in condition for allowance except for fonmal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1-9,11 and 19-24 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) ^ Claim(s) 1-9, 11, 19, and 20 is/are allowed. 

6) ^ Claim(s) 21-24 is/are rejected. 

Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10)0 The drawing(s) filed on is/are: a)n accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet{s) including the con-ection is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 !)□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or fomn PTO-152. 

Priority under 35 U.S.C. § 119 

12)n Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)n All b)n Some * c)^ None of: 

1 .D Certified copies of the priority documents have been received. 

2.0 Certified copies of the priority documents have been received in Application No. . 

3.n Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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1) □ Notice of References Cited (PTO-892) 

2) O Notice of Draftsperson's Patent Drawing Review (PTO-948) 

3) □ Infomnation Disclosure Statement(s) (PTO-1449 or PTO/SB/08) 
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DETAILED ACTION 
Continued Examination Under 37 CKR §1.114 

1 . A request for continued examination ("RCE") under 37 C.F.R. §1.114, including the fee 
set forth in 37 C.F.R. § 1.17(e), was filed in this application on January 25, 2005. This 
application was under a final rejection (the First Final Office Action, mailed July 28, 2004) and 
is therefore eligible for continued examination under 37 C.F.R. §1.1 14. Because the fee set forth 
in 37 C.F.R. §1.1 7(e) has been timely paid, the finality in the previous First Final Office Action 
has been withdrawn pursuant to 37 C.F.R. §1.1 14. 

Acknowledgements 

2. In accordance with the RCE noted above. Applicant's amendment filed January 25, 2005, 
2004 is acknowledged. Accordingly, claims 1-9, 11, and 19-24 remain pending. 

3. All references in this Office Action to the capitalized versions of "Applicant" refers 
specifically the Applicant of record. References to lower case versions of "applicant" or 
"applicants" refers to any or all patent "applicants." Unless expressly noted otherwise, 
references to "Examiner" in this Office Action refers to the Examiner of record while reference 
to or use of the lower case version of "examiner" or "examiners" refers to examiner(s) generally. 

4. This Office Action is written in OACS. Because of this, the Examiner is unable to 
control formatting, paragraph numbering, font, spelling, line spacing, and/or other word 
processing issues. The Examiner sincerely apologies for these errors. 

5. Applicant's arguments are moot in view of the claim amendments. 
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aaim Rejections - 35 USC §112 Paragraph 

6. The following is a quotation of the 2""* paragraph of 35 U.S.C. SI 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

7. Claims 21-24 are rejected under 35 U.S.C. §1 12, 2""* paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

a. Claim 21 states "the second receiving step comprises" but fails to recite a method 
step. Appropriate corrections is required. 

Allowable Subject Matter 

8. Claims 21-24 would be allowable if rewritten to overcome the rejection(s) under 35 
U.S.C. §112, 2""^ paragraph, set forth in this Office action and to include all of the limitations of 
the base claim and any intervening claims. 

9. Claims 1-9, 1 1, 19, and 20 are allowed. 

Conclusion 

10. References considered pertinent to Applicant's disclosure are Usted on form PTO-892. 
Unless expressly noted otherwise by the Examiner, all references listed on form PTO-892 are 
cited in their entirety, 

1 1 . The following two (2) citations to the Manual of Patent Examining Procedure ("MPEP") 
apply to this Office Action: MPEP citations to Chapters 100, 200, 500, 600, 700, 1000, 1 100, 
1300, 1400, 1500, 1700, 1800, 2000, 2100, 2200, 2500, 2600, and 2700 are from the MPEP 8"*^ 
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Edition, Rev. 2, May 2004. All remaining MPEP citations are from MPEP 8^ Edition, August 
2001. 

12. Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR, Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto,gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
In accordance with the USPTO's goals of customer service, compact prosecution, and reduction 
of cycle time, the Examiner has made every effort to clarify his position regarding claim 
interpretation and any rejections or objections in this application. Furthermore, the Examiner has 
again provided Applicants with notice — for due process purposes — of his position regarding his 
factual determinations and legal conclusions. The Examiner notes and thanks Applicant for his 
"Remarks" (beginning on page 6) traversing the Examiner's positions on various points. If 
Applicant disagrees with any additional factual determination or legal conclusion made by the 
Examiner in this Office Action whether expressly stated or implied,^ the Examiner respectfiiUy 
reminds Applicant to properly traverse the Examiner's position(s) in accordance with 37 C.F.R. 
§ 1 . 1 1 1(b) in his next properly filed response. By addressing these issues now, matters where the 
Examiner and Applicant agree can be eliminated allowing the Examiner and Applicant to focus 
on areas of disagreement (if any) with the goal towards allowance in the shortest possible time. 
If Applicant has any questions regarding the Examiner's positions or has other questions 
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regarding this communication or even previous communications, Applicant is strongly 
encouraged to contact Examiner Andrew J. Fischer whose telephone number is (703) 305-0292. 
If attempts to reach the Examiner by telephone are unsuccessful, the Examiner's immediate 
supervisor, Robert Olszewski, can be reached at (703) 308-5183. The fax number for facsimile 
responses is now (703) 872-9306. 




Andrew J. Fischer 
Primary Examiner 
Art Unit 3627 



AJF 

March 13, 2005 



^ Kg., if the Examiner rejected a claim under §103 with two references, although not directly 
stated, it is the Examiner's implied position that the references are analogous art. 



